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instinct, whose artificial suppression may result in serious social 
problems. To submit such questions to the court would seem to 
be beyond the intent and scope of this provision. Should not its 
application be limited to those cases where infringement of specific 
religious tenets can be and is shown in the complaint based on it? 
If general moral scruples do not of their own right fall under 
the constitutional protection, they cannot be shoved there by the 
force of a theory as to the right of parental control. The Com- 
pulsory Educational Law 10 requires that the child be educated at 
a public school or privately. If he is enrolled in a public school 
he must pursue the required course of study. 11 A parent who 
objects to the legislative requirements has no power to alter them. 
He must either interpose an adequate statement of their invalidity 
as to him, or educate his children privately. 12 That line of deci- 
sions of which Kelley v. Ferguson 13 is cited as representative, which 
grants to a parent the power of reasonable objection to prescribed 
courses, has developed in states whose education laws do not 
contain the detailed mandatory provisions of the California Politi- 
cal Code. They do not seem applicable to the California situation. 

R. R. L. 

Pleading: Inconsistent Defenses — Inconsistency within the 
bounds of a single plea has always been regarded as objectionable. 1 
This is believed to be the one common ground of agreement 
between all jurisdictions, both historical and contemporary. Under 
the earlier common-law practice all inconsistencies necessarily 
came within this rule, as a defendant was strictly limited to one 
plea. 2 However, this restricted form of pleading was superseded 
by the Statute of Anne, 3 which, in effect, placed it within the dis- 
cretion of the court to allow the defendant to plead as many sepa- 
rate defenses as he considered necessary. 4 

This statute was adopted by practically all, if not all, of the 
states of the United States as common law, 5 and remains the law 

10 Cal. Stats. 1919, p. 407. School Law of California, 1921, p. 167. 

11 See supra, n. 5. 

12 State Board of Health v. Board of Trustees of Watsonville School 
District (1910) 13 Cal. App. 514, 110 Pac. 137. 

13 Kelley v. Ferguson (1914) 95 Neb. 63, 144 N. W. 1039, 50 L. R. A. 
(N. S.) 266 and note. On the general subject of power to prescribe studies 
see 47 L. R. A. (N. S.) 200, note; 41 L. R A. 593, note. 

*See notes in 48 L. R. A. 177, 178; Ann. Cas. 1917C 704, 706 and cases 
there cited. Also, Hensley v. Tartar (1859) 14 Cal. 508; Bell v. Brown 
(1863) 22 Cal. 671; Buhne v. Corbett (1872) 43 Cal. 264; Eaton v. Metz 
(1895) 5 Cal. Unrep. 59, 40 Pac. 947. 

2 Auburn & O. Canal Co. v. Leitch (1847) 4 Denio (N. Y.) 65; Notes 
48 L. R. A. 177, 178; Ann. Cas. 1917C 704, 706. 

3 4 Anne, c. 16, § 4. 

4 The pertinent part of the statute reads as follows: "It shall be lawful 
for any defendant ... in any action or suit . . . with leave of the court, to 
plead as many several matters thereto as he shall think necessary for his 
defense." 

5 See cases cited in notes 48 L. R. A. 177, 178-181 ; Ann. Cas. 1917C 704 
706-708. 
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of such of our states as have not adopted the code system. While 
it is sufficiently broad to allow inconsistent defenses separately 
pleaded, 6 the rule of the earlier cases held such pleas objection- 
able. 7 Modern statutory enactments, of which the California Code 
of Civil Procedure, section 441, is typical, 8 and the modern tend- 
ency to liberalize the rules of pleading, have changed the course 
of judicial decisions so that it is safe to say that today the weight 
of authority is to the effect that inconsistency in separate distinct 
defenses is not necessarily objectionable. 9 

Many of the decisions so holding are, however, quite unsatis- 
factory in that the court dismisses the question with the bare state- 
ment that inconsistent defenses maybe pleaded under the modern 
rules of practice. 10 California may be numbered among the juris- 
dictions which have thus summarily dealt with the problem. 11 

It is well settled in this state that inconsistent defenses are not 
necessarily objectionable. 12 This is true even though the pleadings 
are verified. 18 And a plaintiff cannot take advantage of an admis- 
sion in one defense (so as to obviate the necessity of proving the 



"Triebner v. Duer (1834) 1 Bing. N. Cas. 266, 131 Eng. Rep. R. 1110, 
3 Dowl. P. C. 133; Jenkins v. Edwards (1793) 5 T. R. 97, 101 Eng. Rep. 
R. 55. 

'Maclellan v. Howard (1791) 4 T. R. 195, 100 Eng. Rep. R. 969; Jesus 
College v. Gibbs (1835) 1 Y. & C. Ex. 160, 160 Eng. Rep. R. 59, (many of 
the early English cases are here cited) ; Martin v. Woods (1809) 6 Mass. 
6; Ex parte Davenport (1832) 31 U. S. (6 Pet.) 661, 8 L. Ed. 537; Whitte- 
more v. Stephens (1882) 48 Mich. 574, 12 N. W. 858; for exhaustive citation 
of cases see notes in 48 L. R. A. and Ann. Cas. 1917C mentioned supra, n. 1. 

8 The pertinent part of this section reads, "The defendant may set forth 
by answer as many defenses and counterclaims as he may have." For 
examples of similar statutes see N. D. Comp. Laws 1913, § 7449 (2) ; Okl. 
Rev. Laws 1910, §4745 (3); Tex. Vernons Sayles Statutes, §1902; Minn. 
Rev. Laws 1905, §4132, G. S. 1913, §7758. A few states expressly prohibit 
inconsistent pleading. For example, see Ky. Civ. Code 1919 §113 (4). On 
the other hand, some states expressly provide that inconsistent defenses may 
be pleaded. la. Comp. Code 1919, § 7261. 

»21 R. C. L. 472; Pomeroy Code Remedies (4th ed.) §§598-601; Encyc. 
Pleading and Practice, 855 ; Notes 48 L. R. A. and Ann. Cas. 1917C cited 
supra, n. 1; Emerson etc. Co. v. Ware (1918) 174 Pac. 1066 (Okla.) ; Daniel 
v. Moncure (1920) 190 Pac. 983 (Mont.) ; Todd Co. v. New Era Mfg. Co. 
(1916) 236 Fed. 768; Galveston & W. Ry. Co. v. Galveston (1916) 186 S. W. 
368 (Tex. Civ. App.) ; McAlpine v. Fidelity etc. Co. (1916) 134 Minn. 192, 
158 N. W. 967; Schader v. White (1916) 173 Cal. 441, 160 Pac. 557. 

10 Wendling v. Pierce (1898) 50 N. Y. Supp. 509, 27 Am. Dec. 517; Gar- 
field Co. v. Chaplin (1920) 78 Okl. 91, 189 Pac. 514; Thresher Co. v. Terpen- 
ing (1920) 193 Pac. 752 (Mont.); Watkins Medical Co. v. Payne (1920) 
180 N. W. 968 (N. D.) ; DeWitt v. N. Y. Herald (1921) 188 N. Y. Supp. 
112, 126 App. Div. 417. 

"Newark Trust Co. v. Kriebel (1920) 33 Cal. App. Dec. 356, 193 Pac. 
962; Globe Grain etc. Co. v. Drenth (1919) 41 Cal. App. 604, 183 Pac. 285; 
Tustin Pkg. Co. v. Pacific Coast etc. Co. (1913) 21 Cal. App. 274, 131 Pac. 
338; Billings v. Drew (1878) 52 Cal. 565; Willson v. Cleaveland (1866) 30 
Cal. 192. 

12 See citations in principal case. 

13 Buhne v. Corbett, supra, n. 13 ; McDonald v. So. Cal. Ry. Co., supra, 
n. 13, overruling Bell v. Brown, supra, n. 1 ; Butler v. Delafield, supra, n. 13. 
There is language in Hayes v. Silver Creek etc. Co. (1902) 136 Cal. 238, 68 
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fact admitted) where that fact is denied by or is inconsistent with 
another defense in the same answer. 14 A valuable review of the 
authorities sustaining the above rules is found in Calexico Lumber 
Company v. Emerson, 15 where the same rules are again clearly 
announced and affirmed. But despite the many California cases 
dealing with this problem there is none, apparently, in which ade- 
quate consideration has been given to the question of whether there 
may not be, under some circumstances, defenses so inconsistent 
as not to be tolerated in the same answer. 

Assuming that such defenses as are inconsistent by implication 
of law only, as for example a denial and a plea by way of con- 
fession and avoidance, are not objectionable, 16 does it follow that 
defenses so inconsistent in fact that the proof of one necessarily 
proves the falsity of the other are to be allowed under liberalized 
code pleading? This distinction is commonly recognized and the 
weight of authority, against the opinion of Mr. Pomeroy, 17 upholds 
the rule that defenses inconsistent in fact are objectionable under 
reformed code procedure. 18 

The argument for this view, ably stated by Judge Atwater in 



Pac. 704, approving Bell v. Brown to the effect that defenses inconsistent in 
fact cannot be tolerated in a verified answer. But, as suggested in the 
principal case, the court evidently intended it to apply only in case of incon- 
sistency within the bounds of a single defense. 

"Ball v. Putnam (1899) 123 Cal. 134, 55 Pac. 773; the older cases are 
here cited; Snipsic Co. v. Smith (1907) 7 Cal. App. 150, 93 Pac. 1035; Cass v. 
Rochester (1916) 174 Cal. 358, 163 Pac. 212; Globe Grain etc. Co. v. Drenth, 
supra, n. 11; Clovis Fruit Co. v. Calif. Wine Assn. (1919) 40 Cal. App. 623, 
181 Pac. 229; Meyers v. Merillon (1897) 118 Cal. 352, 52 Pac. 662; applies 
the same rule to counterclaim and general denial. The old cases of Klink 
v. Cohen (1859) 13 Cal. 623, and Uridas v. Morrell (1864) 25 Cal. 31, evi- 
dently assuming that inconsistent defenses are objectionable, state that "the 
defect must be reached by motion to strike out," or in some cases by de- 
murrer, and that the plaintiff not having made such a motion cannot take 
advantage of one of the defenses as an admission. The general rule is in 
accord with this statement. Note Ann. Cas. 191 7C 704, 740. There is, 
however, a minority view. See the same note at page 742, where the admis- 
sion and the general denial are contained within the bounds of a single 
defense the plaintiff may take advantage of the admission. Megerle v. Ashe 
(1871) 1 Cal. Unrep. 659. 

15 (Sept. 14, 1921) 36 Cal. App. Dec. 157, 201 Pac. 612. 

18 See cases cited supra, n. 9. While there are statements in the cases 
of some jurisdictions to the effect that inconsistent defenses cannot be 
pleaded, the same result is reached by holding that defenses inconsistent by 
implication of law only are not inconsistent at all. For example, see Nel- 
son v. Broadhack (1869) 14 Wash. 197, 44 Pac. 132; Smith v. Doherty 
(1901) 109 Ky. 616, 60 S. W. 380; Betcher v. Kunz (1920) 192 Pac. 955 
(Wash.). 

17 Pomeroy, Code Remedies (4th ed.) § 598. See also criticism of Mr. 
Pomeroy's statement in Seattle Natl. Bank v. Jones (1895) 13 Wash. 281, 
43 Pac. 331, 48 L. R. A. 177. 

18 Thresher Co. v. Terpening, supra, n. 10; Daniel v. Moncure, supra, 
n. 9; Susznik v. Alger Logging Co. (1915) 76 Ore. 189, 147 Pac. 922, Ann. 
Cas. 1917C, 700; Seattle Bank v. Jones, supra, n. 18; Bradley v. Blandin 
(1918) 92 Vt. 313, 104 Atl. 11; Seymour v. Chicago & N. W. Ry. Co. (1917) 
181 la. 218, 164 N. W. 352. 
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Derby v. Gallup, 19 may be briefly summarized as follows: 1. The 
object of the reformed procedure is to abolish the fictions of the 
old common-law practice and to provide for a statement of the 
truth; 2. Certain defenses are so inconsistent in fact that if one 
is true the other must be untrue, and a recognition of the right 
to plead such defenses in the same answer is a return to fictitious 
pleading; 3. The code requires the plaintiff to state the "facts in 
ordinary and concise language," therefore the intention must be 
that the defendant be allowed to state facts only. 20 

While the distinction between defenses inconsistent in fact and 
those inconsistent by implication of law only is, perhaps, to be 
preferred to no distinction at all, this rule is noticeably difficult 
of application: i. e., two courts can seldom be found agreeing as 
to which defenses are inconsistent only by implication of law and 
those inconsistent in fact. 21 Furthermore, even though defenses 
are so inconsistent in fact that the proof of one necessarily 
proves the falsity of the other there are certain situations in which 
the defendant can be assured of protecting his rights only by plead- 
ing both. 22 It would seem, therefore, that a more reasonable and 
practical rule would permit the defendant to plead inconsistent 
defenses, no matter whether by implication of law or in fact, in 
any case where he could not reasonably be expected to be cogni- 
zant of sufficient facts to establish the truth of one defense or the 
other. But if it clearly appears that he must have knowledge of 
sufficient facts to establish the truth of one of two defenses, which 
are inconsistent in fact, the court should require him on motion 
of the plaintiff to elect 23 which defense he will stand on. 24 

» (1860) 5 Minn. 119. 

20 This argument is deprived of most of its weight by the fact that the 
plaintiff is generally permitted to plead inconsistent counts. See 5 Cali- 
fornia Law Review, 172. 

"Pomeroy, Code Remedies (4th. ed.) §599 and cases there cited. 

22 "Absurd as it may seem at first blush to allow the defendant, charged 
with having negligently broken a borrowed kettle, to answer that he never 
borrowed the kettle, that it was broken when he borrowed it, and that it was 
sound when returned, nevertheless, when it is reflected that the controversy 
may be over a kettle borrowed by the defendant's servant, as to which the 
defendant had no knowledge whatsoever, and that, the servant having dis- 
appeared, the defendant will be entirely dependent on such casual evidence 
as he may be able to scrape up in the neighborhood, the rule is not by any 
means unreasonable or without support in public policy." Rudd v. Dewey 
(1903) 121 la. 454, 458, 96 N. W. 973; See also Banta v. Siller (1898) 121 
Cal. 414, 53 Pac. 935, a case where the justice of allowing defenses utterly 
inconsistent in fact is evident. 

23 It is commonly held that the proper method of objecting to inconsistent 
defenses is by motion to elect or motion to strike out. See for example, Brad- 
ley v. Blandin, supra, n. 19; Richards v. Stewart (1912) 53 Colo. 205, 124 
Pac. 740; Breunich v. Weselman (1885) 100 N. Y. 609, 2 N. E. 385; Noonan 
v. Bradley (1869) 76 U. S. (9 Wall.) 394, 19 L. Ed. 757; also cases cited in 
note Ann. Cas. 191 7C 704, 743. 

24 The rule here suggested seems to be applied in McAlpine v. Fidelity 
etc. Co., supra, n. 9, where in a suit to collect on an insurance policy the 
defendant was allowed to plead, (1) suicide, and (2) death by act of the 
beneficiary. "Naturally enough the legal mind revolts at a rule of pleading 



COMMENT ON CASES 255 

In view of the many California cases in which the unqualified 
statement is made that "inconsistent defenses may be pleaded," 
this state must be classed among those jurisdictions which permit 
inconsistent defenses without restriction. The lack of careful con- 
sideration of the question is, however, not satisfactory and it is 
to be hoped that when next the question presents itself to the 
Supreme Court there will be a more thorough consideration of it 
even if it be by way of dictum only. 

L. A. C. 



Torts: Negligence: Violation of an Ordinance — The es- 
sential elements of actionable negligence are: (a) failure to exer- 
cise commensurate care involving (b) a breach of duty resulting 
in (c) damage to plaintiff. 1 Since there is a common-law duty 
to use due care, if the plaintiff can prove that the act was negli- 
gent and that the damage proximately resulted, he has affirma- 
tively made out his case. 

Proof of the violation of an ordinance forbidding the act com- 
plained of relieves the plaintiff of the duty of proving the negli- 
gent character of the act. 2 The criterion for determining whether 
the act was negligent is the foresight of harm of a reasonably 
prudent man. 3 Whether harm could have been foreseen, in the 
absence of a statute, is a question of fact for the jury (unless so 
clear one way or the other that the court must deal with it as a 
question of law).* The legislature in enacting a statute substitutes 
its own opinion for that of the jury. The legislature foresees the 
danger and says that a reasonably prudent man would foresee it. 
If he should have foreseen this danger yet does the act (violates 
the ordinance) he is negligent. The legislature has by the statute 
established a minimum standard of care. 5 Since the reason for 
allowing proof of a violation of an ordinance as negligence rests 
upon the basis of foreseeability of danger, if the injury done was 



which requires a defendant to choose which of two honest defenses he will 
interpose though both cannot be true and neither is within his knowledge." 
It should be noted that this rule is frequently applied iir the case of incon- 
sistent counts in the complaint. 5 California Law Review, 172. 

1 2 Jaggard on Torts, § 246. 

2 Siemers v. Eisen (1880) 54 Cal. 418; Jessen v. Sweigert (1884) 66 Cal. 
182, 4 Pac. 1188; McKune v. Santa Clara Valley M. & L. Co. (1895) 110 
Cal. 480, 42 Pac. 980; James v. Oakland Traction Co. (1909) 10 Cal. App. 
785, 103 Pac. 1082; Eaton v. Southern Pacific (1913) 22 Cal. App. 461; 134 
Pac. 801; Slaughter, v. Goldberg, Bowen Co. (1915) 26 Cal. App. 318, 147 
Pac. 90; Harris v. Johnson (1916) 174 Cal. 55, 161 Pac. 1155, Ann. Cas. 
1918E 560, L. R. A. 1917C 477; Fenn v. Clark (1909) 11 Cal. App. 79, 103 
Pac. 944. 

3 1 Street, Foundations of Legal Liability, p. 97 ; 27 Harvard Law Review, 
321; Smith v. London & S. W. Ry. Co. (1870) L. R. 5 C. P. 98, L. R. C. 6 
C. P. 14; Fresno Traction Co. v. A. T. & S. F. Ry. Co. (1917) 175 Cal. 358, 
165 Pac. 1013. 

4 27 Harvard Law Review, 321. 

5 13 Harvard Law Review, 309. 



